
  

 
 

 
 

 

Appeal Decision 
Hearing held on 2 November 2016 and 24 January 2017 

Site visit made on 25 January 2017 

by Phillip J G Ware  BSc(Hons) DipTP MRTPI 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 11 April 2017 

 

Appeal Ref: APP/K5600/W/16/3134528 
100A West Cromwell Road, London W14  

 

 The appeal is made under section 78 of the Town and Country Planning Act 1990 

against a refusal to grant consent, agreement or approval to details required by 

conditions on a planning permission. 

 The appeal is made by Spen Hill Developments Limited against the decision of The 

Council of The Royal Borough of Kensington & Chelsea. 

 The application Ref DPS/DC//CON/15/04270, dated 13 January 2011, sought approval 

of details pursuant to conditions Nos 15, 21 and 22 of a planning permission Ref 

DPS/DCPP/11/00107/Q06/STR2, granted on 19 July 2012. 

 The application was refused by notice dated 3 August 2015. 

 The approved development is the erection of five buildings (up to a maximum of 13 

storeys in height including basement level) to provide a maximum of 278 residential 

units, provision of an extension at ground floor level to existing retail store of 1722 

sq.m. (NIA), community and leisure facilities (comprising 3,880 sq.m. gross external 

area), crèche facility and café, hard and soft landscaping, provision of parking and cycle 

spaces, provision of vehicular and pedestrian access, improvements to the existing 

public realm and all ancillary and associated works, servicing, servicing, storage, plant 

and equipment. 

 The details for which approval is sought relate to:  

 

Condition 15  A Construction Environmental Management Plan 

 

Condition 21  A Risk Assessment related to the control of dust and emissions 

 

Condition 22  A Low Emissions Strategy 

 
 

 

Procedural matters 

1. The Hearing also considered a separate appeal under s73A of the Town and 
Country Planning Act 1990 for the development of land carried out without 

complying with conditions subject to which a previous planning permission was 
granted.  That appeal relates to amended plans for the development.  The 

issues in that appeal differ significantly from those in this appeal and are the 
subject of a separate Decision. 

2. A Unilateral Planning Obligation (UPO) (1 November 2016) was concluded just 

before the first session of the Hearing.  This dealt with a Mitigation Fee related 
to the air quality condition.  I will return to this below. 
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Decision 

3. The appeal is allowed and the reserved matters are approved, relating to a 
Construction Environmental Management Plan, a Risk Assessment related to 

the control of dust and emissions and a Low Emissions Strategy submitted in 
pursuance of conditions Nos 15, 21 and 22 attached to planning permission Ref 
DPS/DCPP/11/00107/Q06/STR2 dated 19 July 2012, subject to the additional 

conditions set out in the Schedule to this decision. 

Application for costs 

4. At the Hearing an application for full costs or, in the alternative, partial costs 
was made by Spen Hill Developments Limited against The Council of The Royal 
Borough of Kensington & Chelsea. This application will be the subject of a 

separate Decision. 

Main issues 

5. The Council originally objected to the principle of the proposed partial discharge 
of the conditions, as is proposed by the application/appeal.  In addition the 
authority objects to some of the details in the application related to each 

condition. 

6. On that basis, there are two main issues in this case:   

 Whether the principle of the partial discharge of the conditions is 
acceptable. 

 Whether the application meets the reasonable requirements of the 

conditions. 

Reasons 

Background  

7. The site is at the junction of Warwick Road and West Cromwell Road, with the 
back of the site being bounded by railway lines.  The site contains a retail store 

with social housing above.  There is a coach/lorry park at basement level, and 
the part of the land adjacent to the railway is open land.  

8. Planning permission for the development described in the banner heading 
above was granted by the Council in July 2012.  Since that time a number of 
pre-commencement conditions have been discharged, leaving only the 

conditions which are the subject of this appeal.  Applications related to these 
conditions were submitted before the permission expired, but were refused and 

are the subject of this appeal.   

9. Some work has been undertaken on the site prior to the expiry of the 
permission in July 2015.  The Council accepts that, if this appeal is allowed, the 

permission has been lawfully implemented1.    

The principle of partial discharge 

10. None of the conditions to which this appeal relates includes any specific 
reference to the discharge of the conditions in phases.  They refer to (for 

example) a Construction Environmental Management Plan in the singular.  In 

                                       
1 Doc 5  para 4.1.1 
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that they differ from condition 38, dealing with a Construction Traffic 

Management Plan, which refers to a plan (in the singular) being submitted to 
and approved by the Council prior to each phase of the development (my 

italics).  

11. The Council’s initial position, as set out in its appeal statement, was to refer to 
the mechanisms available to amend the conditions to reflect any phasing of the 

development.  At that time the Council stated that the conditions as they stood 
did not allow for a partial discharge of the condition.  However, after receipt of 

legal submissions from the appellant, the Council’s position on this principle 
changed.  It was then accepted by the authority that the power exists to 
partially discharge conditions and to require further information with regard to 

the same condition.  However, given the nature of the conditions and the scope 
of information originally submitted, the Council maintained that it was correct 

in not originally approving the partial discharge. 

12. Although there is no overall phasing condition in the permission, it is not 
unreasonable to anticipate that a development of this scale, including a range 

of different uses, would be undertaken in phases.  This is given weight by the 
fact that condition 38 recognises phasing and other conditions make a 

distinction between matters required to be approved before construction but 
not before demolition. 

13. The key issue of principle is whether granting approval for part of each of the 

disputed conditions, and imposing conditions requiring further approvals, would 
materially derogate from the planning permission.  If that approach were 

adopted relevant controls would still be in force at each stage of the 
development.  The objectives of the conditions would be met at all stages and 
the approach would not derogate from the overall permission or detract from 

the individual conditions. 

14. There is therefore no objection in principle to the partial discharge of the 

conditions, subject to further conditions requiring additional submissions 
related to the same matters.  (The Council has agreed to these conditions on a 
without prejudice basis.)   

15. This position resolves a major issue which previously existed between the 
parties related to the wording of the conditions.  That was whether the 

conditions, which on their face did not allow for partial discharge, were 
reasonable and precise for that reason.  Given the agreed position on the 
ability to partially discharge the conditions, this matter is no longer central to 

this decision.  

Policy context  

16. The development plan context is provided by the Consolidated Local Plan (CLP) 
and the London Plan (LP).  Reference has been made to CLP policies CE5, CE6 

and CL5, and LP policies 7.14 and 7.15.  These deal with air quality, noise and 
vibration and living conditions. 

17. There are also Supplementary Planning Documents (SPD) dealing with Dust 

and Emissions (2014) and Sustainable Design and Construction (2014). 

18. There is no dispute between the parties as to the identification of these 

conditions or the importance of the issues which they address. 
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The requirements of the conditions 

19. The appellants acknowledge that each condition is necessary.  The only issue is 
whether the information submitted, in relation to the proposed partial 

discharge relating to the demolition phase, is sufficient and acceptable.  In 
dealing with that issue it is important to note the limited extent of the works to 
which the application for partial discharge relates: 

 The demolition of a glass and timber roof of an existing access staircase. 

 The demolition of planter structures on the upper car park level. 

 The breaking-out of a section of concrete slab in the basement car park. 

The works have been carried out and lasted around four weeks. 

20. Condition 15 related to the submission of a Construction Environmental 

Management Plan (CEMP).  A risk assessment based on the SPG was submitted 
in relation to the first phase of the development, which identified that the risk 

of dust generation was low. The CEMP set out control measures proportionate 
to the limited works proposed.   

21. The same points apply to Condition 21 in relation to a Risk Assessment dealing 

with the control of dust and emissions.  A Risk Assessment was submitted 
related to the initial phase of works. 

22. Condition 22 relates to a Low Emissions Strategy.  There appear to be 
outstanding issues between the parties related to (amongst other matters) 
mitigation and floorspace calculation.  However I am not persuaded that these 

directly and necessarily relate to the first phase.  There appears to have been a 
partial breakdown in communications between the parties, though I am not 

persuaded that this has any significant bearing on the extent of the material 
which needs to be submitted in relation to the demolition phase of the 
development. 

23. The works in question have been completed without complaint and there is no 
suggestion that the work was carried out other than in compliance with the 

submitted details.  I accept that it is not good practice to use the lack of 
complaints as a proxy for proper consideration but, especially given the limited 
scale of the works, a proportionate approach to the material to be submitted is 

appropriate.  It would not be proportionate to seek further detail beyond that 
which has been submitted given the limited extent of the initial works. 

24. From the evidence it is clear that the submitted material would comply with the 
requirements of development plan policies and the SPDs summarised above.  
There would be no harm to highway safety or nearby residents’ enjoyment of 

their properties. 

25. A specific problem was raised regarding the imposition of new conditions 

following the partial approval of the disputed conditions.  That is the possibility 
of subsequent phases overlapping, such that two phases could be carried out 

within overlapping timescales.  If this were to occur, there could be cumulative 
issues.  However the parties agreed that this could be avoided by the Further 
Condition below. 
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Conclusion 

26. In the light of policy related to air quality, the UPO is soundly based and 
necessary.   I conclude that it meets the policy in paragraph 204 of the 

Framework and the tests in Regulation 122 of the Community Infrastructure 
Levy Regulations 2010.  I have therefore taken it into account and given it 
appropriate weight. 

27. Overall, the parties agree that partial approval of the conditions is acceptable in 
principle.  In addition, it is common ground that the matters addressed by the 

conditions are covered by relevant development plan policies and guidance. 

28. The only issue is whether the material submitted by the appellants is sufficient 
to discharge the conditions, bearing in mind the limited scale of the works 

proposed in the first phase.  Although there may be some matters where 
further information could be submitted and agreed in relation to later phases, 

this does not preclude approval of the conditions in relation to this limited first 
phase. 

29. For the reasons given above I conclude that the appeal should be allowed in 

relation to each of the conditions and subject to the additional condition set out 
in the Schedule. 

 P. J. G. Ware 
 
Inspector 
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100A West Cromwell Road, London W14 

Additional conditions 
 

Condition 15:  
 
A Construction Environmental Management Plan (CEMP) shall be submitted to and 

agreed in writing by the local planning authority prior to any further demolition, 
excavation or construction phase of the development. The CEMP shall detail 

construction and demolition methodology and plant, utilising the Best Practicable 
Means, to mitigate construction noise, vibration and dust affecting adjacent and 
adjoining occupiers likely to arise as a result of the phase to which it relates. Each 

phase of the development shall be carried out in accordance with the approved 
CEMP relating to that phase.  

 
 
Condition 21:  

 
A risk assessment based on the Mayor’s Best Practice Guidance (the control of dust 

and emissions from construction and demolition) and a method statement for 
emissions control (including an inventory and timetable of dust generating 
activities, emission control methods and where appropriate air quality monitoring) 

shall be submitted to and agreed in writing by the local planning authority prior to 
any further demolition, excavation or construction phase of the development. Each 

phase of the development shall be carried out in accordance with the approved 
method statement for emissions control relating to that phase.  
 

 
Condition 22:  

 
A low emissions strategy shall be submitted to and agreed in writing by the local 
planning authority prior to any further work. Any such low emissions strategy shall 

be undertaken in accordance with the Council’s Air Quality SPD and Defra Good 
Practice Guidance (2010) Low Emission Strategies. The Low Emissions Strategy 

shall include an Air Quality Neutral Assessment in accordance with the Mayor of 
London’s Sustainable Design and Construction SPG, and include any mitigation 
measures as required.  

 
 

Further Condition  
 

No phase of the development shall be undertaken concurrently with any other 
phase, unless specifically agreed in writing by the local planning authority.  
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APPEARANCES 
 

 

FOR THE APPELLANTS: 
 

 

Mr R Taylor QC Instructed by Berwin Leighton Paisner LLP 

Mr M Dodds 
BA(Hons) BTP MRTPI 

National Head of Planning and Development , Lambert 
Smith Hampton 

Ms J Muirhead 
PhD MIAQM MIEnvSc 

Senior Air Quality Consultant, Environment and Ground 
Engineering, AECOM 

Mr G Goodwin Project Director Stace LLP 

Ms S Fitzpatrick Partner and Employed Barrister of Berwin Leighton 

Paisner LLP 

Mr N Reynolds Partner, B3R Architects 

Mr R Lyons Director, Transport Planning Associates 

Mr T Faber Associate, Savilles 

 
 

FOR THE COUNCIL:  

Mr S Westmorland Senior Planning Officer 

Ms Lisa Cheung Assistant Head of Development Management 

Mr G McIntosh Bi-Borough Environmental Quality Officer (Air Quality) 

Mr R Craig Senior Urban Designer 

Mr J McCool Transport Planning Manager 

 

 
DOCUMENTS (Combined list for two appeals and costs claims) 

1 List of persons present at the Hearing 

2 Council’s letters of notification and lists of persons notified 

3 Bundle of documents related to delivery of appellant’s documents  

4 Council’s response to appellant’s legal submissions (which were submitted 

before the Hearing) 

5 Statement of Common Ground 

6 Earls Court redevelopment planning permission (November 2013) 

7 Unilateral Planning Obligation (1 November 2016) 

8 Extract from officer’s report on appeal site (14 February 2012) 

9 Bilateral Planning Obligation (26 January 2017) 

 


